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Recent Wellness Program Regulations:

How are employers managing
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GINA
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new
requirements?
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1094-B (Carrier or Small [less than 50 FTEs]
Self-insured Employer) – Form 1094-B is the transmittal
form for Form 1095-B.
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If a wellness program involves disability-related inquiries or medical
examinations, new ADA rules provide limits on the incentives
that plans may offer employees to encourage participation in such
programs. Contrary to HIPAA wellness rules, the ADA’s incentive
limitations apply even when the program is not part of a group health
plan. For example, if an employer that does not offer a group health
plan sponsors a wellness program that provides a $20 gift card for
participation in a step challenge, this program would not be subject to
HIPAA’s wellness rules, but it would be subject to the ADA and GINA.

Notably, the final rules require plan sponsors to determine the
value of any non-financial incentives provided to participants of
the wellness program. For example, if an employer offers a relaxed
dress code for participation in the wellness program, it will be
responsible for determining the value of such incentive to ensure
that the incentives do not exceed the stated limits.

As clarified in the new rules, the ADA requires all wellness
programs that involve a disability-related inquiry or medical
examination to be voluntary.

Contrary to HIPAA’s 50 percent incentive limit for programs with
a tobacco cessation component, the ADA limits the incentive to 30
percent if the program uses a biometric screening or other medical
procedure to test for the presence of nicotine or tobacco. However,
plans that simply ask participants whether they use tobacco products
are not subject to the ADA and such incentive limits would not apply.

To meet this “voluntary” standard, the plan/employer:

GINA

> may not require employees to participate;
> may not deny coverage under any of its group health 		
plans to employees for non-participation or limit the
extent of benefits (except for incentives);
> may not take any adverse employment action or retaliate
against, interfere with, coerce, intimidate, or threaten 		
employees who do not participate; and

>

> must comply with certain enhanced notice requirements.

AS SOME PLANS OFFER A REDUCED PARTICIPANT PREMIUM
CONTRIBUTION TO INCENTIVIZE PARTICIPATION IN THE
PLAN’S WELLNESS PROGRAM, PLAN SPONSORS SHOULD
CAREFULLY REVIEW THE INCENTIVE LIMITS SET BY THE NEW
RULES TO ENSURE COMPLIANCE. THE FINAL RULES PRESENT
THE FOLLOWING FOUR SITUATIONS AND THE INCENTIVE

> If participation in a wellness program is contingent upon
enrollment in a particular group health plan, the employee
may receive an incentive of up to 30 percent of the total
cost of self-only coverage under that particular plan.
> If an employer offers only one group health plan, but
participation in the wellness program is not contingent upon
enrollment in the plan, the incentive is limited to 30 percent
of the total cost for self-only coverage.
> Where an employer has multiple group health plans,
but enrollment in any plan is not required for participation
in the wellness program, the employer may offer an
incentive of up to 30 percent of the total cost of the lowest
cost self-only major medical plan.

>

LIMIT THAT WILL APPLY UNDER EACH OF THE SCENARIOS:

The GINA final regulations provide much anticipated clarification
regarding whether an employer may offer incentives to an
employee in exchange for the spouse’s completion of a health
risk assessment (HRA). As GINA defines an employee’s genetic
information to include current medical information of relatives
by affinity (e.g., spouse), any request for a spouse’s medical
information results in the generally unlawful request for genetic
information as it relates to the employee. Under the final rule,
incentives may be offered for spouses who provide medical
information related to a wellness program with an HRA component
assuming all of the requirements of the final regulations are met.

> If an employer does not offer a group health plan, the
incentive is limited to 30 percent of the total cost of the
second-lowest cost Silver Plan for a 40-year-old non-smoker
available through the state or federal exchange in the location
that the employer identifies as its principle place of business.
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Paralleling the ADA’s incentive limitations, the final rule allows plans
be sought to confirm a wellness program’s current and future
to offer an incentive of 30 percent of the cost of self-only coverage
compliance as certain aspects of the final rules are meant to clarify
for a spouse’s provision of medical information through an HRA.
existing obligations rather than create new responsibilities.
Thus, the total incentive that may be offered with such programs will
be no more than 30 percent of the total cost for self-only coverage
With the new administrative/compliance burdens resulting from
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